Scott L. Theurer v. Board of Review of the Industrial Commission of Utah : Brief of Respondent by Utah Supreme Court
Brigham Young University Law School
BYU Law Digital Commons
Utah Supreme Court Briefs
1986
Scott L. Theurer v. Board of Review of the Industrial
Commission of Utah : Brief of Respondent
Utah Supreme Court
Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_sc1
Part of the Law Commons
Original Brief Submitted to the Utah Supreme Court; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
Kevin E. Kane; Daines and Kane; Attorney for Petitioner.
David L. Wilkinson; Attorney General; K. Allan Zabel; Special Assistant Attorney General;
Attorneys for Respondent.
This Brief of Respondent is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Supreme
Court Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.
Recommended Citation
Brief of Respondent, Theurer v. Board of Review of the Industrial Commission of Utah, No. 198620903.00 (Utah Supreme Court, 1986).
https://digitalcommons.law.byu.edu/byu_sc1/1425
l<fefr 
IN THE SUPREME COURT 
OF THE STATE OF UlIiAH 
SCOTT L. THEURER, D.M.C., 
Employer No. 1-082690-1 
Employer-Petitioner, 
v s H U K T i ^ 90003 
BOARD OF REVIEW OF THE INDUSTRIAL 
COMMISSION OF UTAH, 
Respondent. 
RESPONDENT'S BffllF 
Petition for Review of a Decision • 
Board of Review of the Industrial CoiiUHbion 
Unemployment Insurance DIvisMI 
State of Utah 
DAVID L WILKINSON 
AttomelUflneral 
KEVIN E. KANE-3939 K. ALLJ 
DAINES & KANE Spec! 
Attorney for Petitioner Attorr 
128 North Main 1234 South Main Street 
Logan, Utah 84321 Salt L f e C i t y , Utah 84147 
| N ZABEL-3598 
la I Assistant 
nay General 
Attorney for Petitioner Attori 
Scott L. Theurer, D.M.C. Boa 
Indusl 
u4h 
LIST OF PARTIES 
Employer-Petitioner Scott L. Theurer, D.M.C. 
Respondents Board of Review of the 
Industri al Commission 
of Utah 
Department of Employment 
Security 
TABLE OF CONTENTS 
Page(s) 
STATEMENT OF ISSUES PRESENTED ON APPEAL 1 
STATUTES AND RULES APPLICABLE IN THE CASE 2 
STATEMENT OF THE CASE . 4 
STATEMENT OF FACTS 5 
SUMMARY OF ARGUMENT 5 
ARGUMENT 6 
POINT I 6 
THE COMMISION DID NOT ERR IN DETERMINING 
THAT PETITIONER HAD ACQUIRED ALL OR SUB-
STANTIALLY ALL OF THE ASSETS OF THE TRANS-
FERRING EMPLOYER AND WAS THEREBY SUBJECT 
TO HAVING THE WAGE AND BENEFIT COST EXPER-
IENCE OF SUCH EMPLOYER TRANSFERRED TO PE-
TITIONER FOR PURPOSES OF DETERMINING PETI-
TIONER'S UNEMPLOYMENT CONTRIBUTION RATE. 
CONCLUSION 13 
APPENDIX A - Rule A71-07-1:2. et. seq. of the 
Department of Employment Security 
Rules and Regulations. 
APPENDIX B - Decision of the Board of Review. 
APPENDIX C - Decision of the Administrative Law 
Judge. 
APPENDIX D - References to Record. 
i 
TABLE OF AUTHORITIES 
CASES CITED 
Page(s) 
Canada Dry Bottling Co. of Utah v. Board 
of Review, Industrial Commission of 
TTTah, Department of Employment Secu-
rity, 118 Utah 657, 223 P.2d 586,590, 
22 ALR 2d. 664 (1950) 6,9 
Harris v. Egan, 135 Conn. 102, 60 A.2d 922, 
4 ALR 2d~~717,720 (1948) 9,11,12 
Surgical Supply Center v . Industrial Com-
mission of Utah, Department of Employ-
ment Security, 118 Utah 632, 223 P.2d 
593 (1950) 9 
Union-May-Stern Company v. Industrial Com-
mission of Missouri, 273 S.W.2d 766 
(1954) 10,12 
RULES 
Rules of the Department of Employment Secu-
rity, Rule A71-07-l:2. et. seq 
OTHER AUTHORITIES 
ALR 2d, 721, et. seq., Annotation: 
Unemployment Compensation; Right of 
Successor in Business to Experience 
or Rating of Predecessor For Pur-
poses of Fixing Rate of Contribufions 11 
i i 
inUki i iLo ^o..l ...Mwd) 
Page(s) 
22 ALR 2d, 673, et. seq., Annotation: 
Unemployment Compensation: Right of 
Successor in Business to Experience 
or Rating of Predecessor For Pur-
poses of Fixing Rate of Contributions . . 11 
22 ALR 2d, 679-680, § 4 , Annotation: 
Unemp1oyment Compensation: Right of 
Successor in Business to Experience 
or Rating of Predecessor For Pur-
poses of Fixing Rate of Contributions.. . . 12 
STATUTES 
UL--M ode AiWiwLaled i^ :- i, • I:MW i**«i 
Pocket Supplement, i:«.,: , 
., 1S - 4 ~ 7 r r )fl)(C). 
Utah Lodo Annotated, I ^ D J , cb i^^K* 
§3 5-4 1 
Ut ah Code Annotated, i \>4 >, 
Vi?-'* ^ ' 
, £_ , . ,
 v , . , 
IN THE SUPREME COURT 
OF THE STATE OF UTAH 
SCOTT L. THEURER, D.M.C, 
Employer No. 1-082690-1 
Employer-Petitioner, 
vs. Case No. 20903 
BOARD OF REVIEW OF THE INDUSTRIAL 
COMMISSION OF UTAH, 
Respondent. 
RESPONDENT'S BRIEF 
STATEMENT OF ISSUES PRESENTED ON APPEAL 
The issue presented in this case is whether the Employer-
Petitioner, Dr. Scott M. Theurer, acquired substantially all of 
the assets of the predecessor employer, and therefore must be 
assessed with the wage and benefit cost experience of the pred-
ecessor employer for purposes of determining the Employer-
Petitioner's unemployment contribution rate, pursuant to §35-
4-7(c)(l)(C) , Utah Code Annotated, 1953 (Pocket Supplement, 
(1983). 
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STATUTES AND RULES APPLICABLE TO THE CASE 
§35-4-7(c)(1)(C), Utah Code Annotated, 1953, as amended, 
provides as follows 
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Any employing unit or prospective employing 
unit which acquires all or part of the pay-
roll experience of the employer shall, for 
all purposes of this act, be an employer as 
of the date of acquisition. 
When an employer, as provided in this sub-
section, has been divested of his payroll 
experience by transferring all of his busi-
ness to another and by ceasing operations 
as of the date of the transfer, the trans-
ferring employer shall, notwithstanding 
section 3 5 - 4 - 8 , cease to be an employer, as 
defined by this act, as of the date of 
transfer. 
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Rule A71-07-1:2. et. seq. of the Department of Employment 
Security Rules and Regulations pertaining to inheritance of a 
business is attached hereto as Appendix A. References in this 
Rule to a standard contribution rate of 2.7% have been invali-
dated by the 1983 amendments to the Act. 
STATEMENT OF THE CASE 
This is an action before the Supreme Court of the State of 
Utah pursuant to §35-4-10(i), Utah Code Annotated, 1953, which 
seeks judicial review of the decision of the Board of Review, 
Industrial Commission of Utah, dated September 5, 1985, and 
issued September 10, 1985, Case No. 85-BR-411 (See Appendix B ) , 
which affirmed the decision of an Administrative Law Judge 
(hereinafter referred to as " A L J " ) , in Case No. 85-A-2231 (See 
Appendix C ) . The ALJ determined that the Employer-Petitioner 
had acquired substantially all of the assets pertaining to the 
dental practice of a predecessor employer and, therefore, was 
subject to being assessed with the wage and benefit cost exper-
ience of the predecessor employer, pursuant to §35-4-7(c)(1)(C), 
Utah Code Annotated, 1953, as amended (hereinafter referred to 
as the " A c t " ) . The decision of the Administrative Law Judge 
affirmed a decision of the Department Representative. R.0043 
(Pages in the Record referenced herein are attached hereto as 
Appendix D.) 
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SUMMARY OF ARGUMENT 
The experience rating system of the Utah Employment Secu-
rity Act requires the Department to assess or transfer the wage 
and benefit cost experience of a predecessor employer to a new 
employer who succeeds to substantially all of the assets or 
an identifiable and segregable portion of the business of a 
predecessor employer by way of acquisition. The Petitioner 
in the case at bar acquired substantially all of the assets of 
the predecessor employer pertaining to the predecessor's dental 
practice. The commission was thereby required by statute to 
transfer the predecessor employer's wage and benefit cost exper-
ience to the Petitioner. 
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ARGUMENT 
POINT I 
THE COMMISSION DID NOT ERR IN DETERMINING THAT 
PETITIONER HAD ACQUIRED ALL OR SUBSTANTIALLY ALL 
OF THE ASSETS OF THE TRANSFERRING EMPLOYER AND 
WAS THEREBY SUBJECT TO HAVING THE WAGE AND BENE-
FIT COST EXPERIENCE OF SUCH EMPLOYER TRANSFERRED 
TO PETITIONER FOR PURPOSES OF DETERMINING PETI-
TIONER'S UNEMPLOYMENT CONTRIBUTION RATE. 
Prior to 1947 all Utah employers paid the same rate of 
unemployment tax. Beginning July 1, 1947, the Utah Employment 
Security Act [Section 42-2a-7(b), Utah Code Annotated 1943] 
established a standard tax rate of 2.7%, and provided that 
"qualified" employers would be assessed a contribution rate 
less than 2.7% based on a statutory formula. See Canada Dry 
Bottling Co. of Utah v. Board of Review, Industrial Commission 
of Utah, Department of Employment Security, 118 Utah 657, 223 
P.2d 586, 22 ALR 2d 664 (1950). 
The standard rate and formula for determining reduced 
rates remained essentially the same until 1983, when the stand-
ard rate was increased and a "benefit ratio" system was added 
to the statute. See §35-4-7(c)(1)(C), Utah Code Annotated, 
1953, as amended (Pocket Supplement, 1983) quoted supra under 
STATUTES AND RULES APPLICABLE TO THE CASE, p. 2 of this brief. 
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Since 1947 the statute has provided that when an employer 
acquires substantially all the assets of another employer and 
the other employer has discontinued operations, the wage ex-
perience of the former employer must be transferred to the 
acquiring employer. The 1983 amendments to the Employment 
Security Act provide that the selling employer's benefit exper-
ience must also be transferred to the acquiring employer. 
Since 1949 the law has also required the transfer of rat-
ing experience to an employer who acquires an identifiable part 
of a business. §35-4-7(c)(1)(C), Utah Code Annotated, 1953, as 
amended . 
The issue in this case is whether the wage and benefit cost 
experience of Dr. Steven Larson must be transferred to Petition-
ner by reason of Petitioner's acquisition of Dr. Larson's dental 
practice. It is Petitioner's contention that he acquired only 
about 39% of the assets of his predecessor, Dr. Larson. See 
Petitioner's Brief at pp. 2, 6-7. 
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R.0030 For these assets the Petitioner paid a total price of 
$55,000, plus the lease payments. R.0030 Dr. Larson retained 
ownership, subject to the leases with Petitioner, of the $10,000 
in dental equipment and the building. R.0027 Dr. Larson also 
retained his accounts receivable valued at $41,000, and some 
equipment worth about $4,000. R.0027 Dr. Larson discontinued 
his practice of general dentistry upon transfer of the assets 
to the Petitioner. R.0030 
Dr. Larson had about 5,600 patients 1 records, of which 
about 1,000 were active. R.0036 Of these, about 100 chose 
to transfer to other dentists, while 700-900 stayed with 
Petitioner after Petitioner's acquisition of the equipment, 
lease and letter of introduction. R.0036-0037 From the day 
Petitioner set up practice to the date of his hearing, a period 
of approximately eleven (11) months, Petitioner acquired about 
300 new patients. R.0037 
Dr. Larson's sister, who had worked part-time for 
Dr. Larson, continued to work for Petitioner for about a month 
after the sale of the practice to Petitioner. R.0033 Another 
employee who worked part-time for Dr. Larson, worked full-time 
for Petitioner for about 2 1/2 weeks after the transfer. R.0033 
Given these facts the ALJ found that Petitioner acquired 
substantially all of Dr. Larson's assets pertaining to the 
dental practice. 
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Whether an employer has acquired substantially all the 
assets of another employer is a question of fact for the Indus-
trial Commission to determine. Harris v. Egan, 135 Conn. 102, 
60 A.2d 922, 4 ALR 2d 717,720 (1948). This Court has previous-
ly held in experience rating cases that "The primary purpose 
in construing statutes is to arrive at the legislative intent 
within the framework of the language used." Canada Dry Bot-
tl ing Co. of Utah v. Board of Review, Industrial Commission of 
Utah, Department of Employment Security, supra, 223 P.2d at 590. 
See also Surgical Supply Center v. Industrial Commission of 
Utah, Department of Employment Security, 118 Utah 632, 223 P.2d 
593 (1950). Consistent with the foregoing principle this Court 
construed the definition of the phrase "has acquired all or sub-
stantially all of the assets of another employer . . ." in 
the following manner: 
We need not restrict the meaning of this 
phrase by assuming a narrow and rigid con-
struction of the words. We accept them in 
their everyday usage and accord to the word 
"substantial" some degree of elasticity 
• • . 
Canada Dry Bottling Co. of Utah v. Board of Review, Industrial 
Commission of Utah, Department of Employment Security, supra, 
at 590. 
Petitioner contends that he acquired only 39% of the 
assets of his predecessor because the predecessor retained own-
ership of a building in which the dental practice had been 
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carried on and retained his accounts receivables and about 
$4,000 worth of other equipment. However, such contention 
ignores the explicit wording in the fourth paragraph of §35-
4-7(c)(l)(C), Utah Code Annotated, 1953, as amended, which 
states: 
When an employer or prospective employer 
has acquired an operating department, sec-
tion, division, or any substantial portion 
of the business or assets of any em pi oyer 
which is clearly segregable and identifi-
able, the entire payroll experience, and 
benefit costs after January 1, 1985, of the 
transferring employer shall be divided be-
tween the transferring and acquiring em-
ployers in proportion to the payroll for 
the four preceding completed calendar quar-
ters attributable to the operating assets 
conveyed and retained. . . . (Emphasis 
added) 
It is clear from the wording of this provision that the 
Legislature intended a transfer of the payroll and benefit 
cost experience to an acquiring employer any time there is a 
transfer of a substantial and identifiable portion of the busi-
ness of the employer. 
The case of Union-May-Stern Company v. Industri al Commis-
sion of Missouri, 273 S.W.2d. 766 (1954), involved the sale of 
a business whereby the buyer acquired assets worth approximate-
ly $700,000, while the seller retained its accounts receivable 
valued at $1,800,000, insurance policies valued at $200,000, 
stocks and bonds of other corporations valued at $500,000, and 
between $200,000 and $300,000 in cash. The seller retained 
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approximately 60 of its workers to collect its accounts receiv-
able. The buyer took over the seller's retail furniture busi-
ness without interruption. The seller was divested of its 
payroll experience and assigned a new employer rate for its 
60 employees. The seller appealed the decision which assessed 
the new employer rate. The Missouri Court of Appeals held that 
the correct measure for determining the extent of transfer per-
tained to the nature of the business that was transferred rather 
than a simple evaluating of the tangible assets. Because the 
seller had transferred its business of retail furniture sales, 
the court held that the buyer had acquired substantially all of 
the business of the seller and that the payroll experience must 
be transferred to the buyer. See also Harris v. Egan, supra. 
Numerous other cases are cited in two annotations by the 
same title, Annotation: Unemployment Compensation: Right of 
Successor in Business to Experience or Rating of Predecessor 
For Purpose of Fixing Rate of Contributions, 4 ALR 2d 721, et. 
seq.; 22 ALR 2d 673, et. seq., and Later Case Service for both 
annotations. Most of the cases cited in these annotations were 
decided under statutes which required transfer of all or sub-
stantially all of the assets of a predecessor, or a transfer 
of the assets or business of a predecessor. The cases decided 
under laws referring to transfer of a business are generally 
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in accord with Harris v. Egan, supra, and Union-May-Stern Com-
pany v. Industrial Commission of Missouri, supra, and are 
supportive of the decision of the Board of Review in the instant 
case. Cases decided under statutes which require transfer of 
the wage experience when there is a conveyance of "all or a 
part" of a predecessor's assets or business are cited in §4, 
Annotation: 22 ALR 2d, supra, at pp. 679-680, and Later Case 
Service. These cases are also generally consistent with the 
decision of the Board of Review in the instant case. 
Petitioner's primary argument is that the law requires 
transfer of the wage and benefit cost experience to a new em-
ployer only if he acquires "all or substantially all of the 
assets" of another employer. Petitioner then attempts to es-
tablish the monetary value of all of Dr. Larson's assets in 
an effort to show that Petitioner did not meet the statutory 
test for transfer of Dr. Larson's wage and benefit cost exper-
ience. However, a careful reading of the applicable statutory 
provisions in their full context clearly shows that Petitioner 
attempts to apply an incorrect statutory standard. On the 
other hand, a careful reading of the ALJ's decision shows that 
it reflects the correct statutory standard in that it looks to 
the nature of Dr. Larson's business and whether Petitioner ac-
quired the assets of that business within the meaning and intent 
of the statute. 
-12-
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CONCLUSION 
The Board of Review did not err in transferring the pay-
roll and benefit cost experience of Dr. Larson to Petitioner. 
Petitioner acquired the general dentistry practice of Dr. Larson, 
which was the bulk of the Petitioner's practice for the first 
eleven (11) months he was in business. The Board of Review 
should, therefore, be affirmed. 
Respectfully submitted this 16th day of January, 1986. 
DAVID L. WILKINSON 
Attorney General 
By 
K. A l lan ZablTI 
Speci al Assi s tant 
At torney General 
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I DO HEREBY CERTIFY that I mailed 4 copies of the fore-
going Respondents' Brief, postage prepaid, to the following: 
Kevin E. Kane, DAINES & KANE, Attorney for Employer-Petitioner, 
Scott L. Theurer, D.M.C., 128 North Main, Logan, Utah 84321, 
this 16th day of January, 1986. 
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^^Contribution Rates for Complete Business Successions 
(1) Whenever any employing unit in any manner succeeds to, or 
has succeeded to, or acquires, or has acquired the organization, 
trade or business, or substantially all the assets thereof of another, 
which at the time of such acquisition was an employer subject to 
the Act, and such predecessor has discontinued business at a date 
not later than the date of acquisition, and such predecessor has 
notified the Department in writing that it has discontinued 
business as of the time above set forth, the successor shall, during 
the current contribution year, pay the contribution rate applicable 
as hereinafter set forth: 
A l l - 0 * 7
 r I :2e(0(c^> 
(a) If the successor is, immediately prior to the time of the 
transfer, a qualified employer as defined in (UCA) Section 
35-4-7 (c) (1) (C) and is paying contributions at an assigned 
rate of less than 2.7 percent, it shall continue to pay that rate 
from the date of the transfer until the end of the currei 
(b) IT the successor, prior to the time of transfer, was a 
qualified employer as defined in (UCA) Section 35-4-7 (c) (1) 
(C) and has an assigned contribution rate of 2.7 percent, due 
to having been assigned fewer than 5 "experience factors,'' it 
shall continue to pay contributions at that rate from the date 
of the transfer until the end of the current contribution year. 
(c) If the successor was an employer but was not a qualified 
employer prior to the time of the transfer, it shall for the 
balance of the current contribution year pay a contribution 
rate newly computed on the basis of the combined experience 
of the predecessor and the successor as of the computation 
date for such current contribution year. 
All-O'M^etoWj 
(d) If the successor is not an employer prior to the time of the 
transfer, it shall for the balance of the current contribution 
year pay the contribution rate applicable to the predecessor. 
8 
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(e) If the successor is not an employer prior to the time of the 
transfer and simultaneously acquires the business of two or 
more employers or the business of one and a portion of 
another to whom different rates of employer contributions are 
applicable, such successor shall pay contributions for the 
balance of the current contribution year at a rate newly 
computed on the basis of the combined experience of the 
predecessors and the successor as of the computation date for 
such contribution year. 
(f) If the successor is an employer but not a qualified employer 
prior to the time of the transfer and simultaneously acquires 
the businesses of two or more employers to whom different 
rates of employer contributions are applicable, such successor 
shall pay contributions for the balance of the current 
contribution year at a rate newly computed on the basis of the 
combined experience of the predecessors and the successor as 
of the computation date for such current contribution year. 
f. Contribution Rates for Partial Business Successions 
^ > j ~a (H ^ (I) whenever any employing unit in any manner succeeds to or 
has succeeded to or acquires or has acquired a clearly segregable 
and identifiable part of the enterprise of another employer, which 
at the time of such acquisition was an employer subject to the Act, 
and such predecessor employer has notified the Department in 
writing of the following facts: (a) The date of such acquisition or 
transfer; (b) the wages by calendar quarters paid by the 
predecessor and attributable to such segregable and identifiable 
part of the employer's enterprise during the calendar quarter in 
which the transfer occurred and for the four calendar quarters 
next preceding such calendar quarter; (c) a certification that such 
transferred unit was operated as a segregable and indentifiable 
part of the predecessor employer's enterprise; (d) the date that 
such segregable and identifiable part of the predecessor's 
enterprise commenced operations as a segregable unit, the 
successor shall, during the current contribution year pay a 
contribution rate as hereinafter set forth: 
9 
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(a) If the successor is, immediately prior to the time of tb° 
transfer, a qualified employer as defined in (UCA) Sectic 
35-4-7 (c) (1) (C) and is paying contributions at an assigned 
rate of less than 2.7 percent, it shall continue to pay that rate 
from the date of the transfer until the end of the current 
, _ contribution year. 
(b) If the successor, prior to the time of the transfer, was a 
qualified employer as defined in (UCA) Section 35-4-7 (c) (1) 
(C) and has an assigned contribution rate of 2.7 percent, due 
to having been assigned fewer than 5 'Experience factors,'' it 
shall continue to pay contributions at that rate from the date 
of t)je transfer until the end of the current contribution year. 
(c) If the successor was an employer but was not a qualified 
employer prior to the time of the transfer or acquisition, it 
shall for the balance of the current contribution year pay a 
contribution rate newly computed on the basis of the 
combined experience of the business operation or unit 
acquired from the predecessor and the business of the 
successor as of the computation date for such curren* 
contribution year. 
Ali-c>rM : : f ^ u ^ 
(d) If the successor was not an employer prior to the time of 
the transfer or acquisition, such successor shall pay 
contributions for the balance of the current contribution year 
at a rate newly computed as of the computation date for such 
current contribution year on the basis of the experience of the 
^ business operation unit acquired from the predecessor. 
A7l-0*M:2<a 
g^-Predecessor Delinquency —Effects* Rate^ 
^1) tip successor shall, pursuant to Subparagraphs e. andf^  of this 
regulation, be assigned a rate of less than 2.7 percent for the 
current contribution year wnen reports or contributions of the 
predecessor are delinquent on and after the date of the acqui* 
sition or transfer; provided>J*oWever that a reduced rate may, 
pursuant to this regulation, be assigned ^during the current 
contribution year) to wages paid on and after the^ first day of the 
calendar quarter in which such delinquency ceases to exist. 
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The Industrial Commission of Utah 
Unemployment Compensation Appeals 
APPFND1X b 
SCOn L. THEURER, DMC 
Employer No. 1-082690-1 
vs. 
DEPARTMENT OF EMPLOYMENT SECURITY 
CII.I No. 85-A-2231 
DECISION 
Case No. 85-BR-411 
After careful enroll deration ot the record and testimony In the 
above-entitled matter, the Hoard of Review finds the decision of the 
Administrative Law Judge to be fa i r and unbiased and supported by com-
petent evidence and, therefore, affirms such decision holding Dr. Scott L. 
Theurer, DMD, as a successor to Dr. Steve S. Larson pursuant to $35-4-7(c) 
(1)(C) of the Utah Employment Security Act. In so holding, the Board of 
Review hereby adopts the findings of fact and conclusion of law of the 
decision of the Administrative law Judge. 
This decision wil l become final ten days after the date of mail-
ing hereof, and any further appeal must be made directly with the Utah 
Supreme Court at the State Capitol Building, Salt Lake City, Utah, within 
ten days after this decision becomes f ina l . To f i l e an appeal with the 
Supreme Court, you must submit to the Clerk of the Court a Petition for 
Writ of Review setting forth the reasons for appeal, pursuant to $35-4-10(1) 
of the Utah Employment Security Act, followed by a Docketing Statement and 
a Legal Brief. 
Dated this 5th day of Septembei, 1085. 
Date Mailed: September ID, I'Jbb. 
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DEPARTMENT OF EMPLOYMENT SECURITY i U",JEND1X c l P a9^ 1) 
Appeals Section 
Decision ofAdministrative Law Judge 
Scott L. Theurer, DMD :; : Employer f I i 
150 East 200 North : 
Logan f Utah 84321 : Case No. 80-A-2231 
APPEAI ( 11 I'll" Illn ill 20, 1985 . DATE OF HEARING: • :;; May 22, 1985 
MUM'AHftMCFS « "i| l ii| i i '• R A D '•• HEARING: Logan, Utah 
The decision .review representative's decision issue ::! :: m Ma i : I II II , 111 9 8 5 I IIE Il ::l 
Dr. Scott Theurer as successor to Dr. Steven Larson. 
FINDINGS 0 1 I i: I 
Scott L. Theurer, DMD began a dentistry practice I i L :)gai i oi i or about July 1, 
1984. Dr. Theurer acquired assets for his business from Dr. Steven S. Larson. 
D r . Larson discontinued his practice in Logan and moved out of state. Dr.-
Theurer purchased dental equipment from Dr. Larson for the amount $ 5 2 , 7 5 0 . 
Or, Iarsoii retained various hand tools, casting machine, etc valued by Dr.-
Theurer to be approximately $4,000. Dr. Larson also retained his accounts 
receivable valued by Dr. Theurer at approximately $41,206. Dr. Theurer con-
tracted with Dr. Larson to lease the premises which Dr. Larson previously 
occupied for his practice. Dr. Larson owns the premises. The value of this 
premises is estimated as $66,000. Dr. Theurer also made a lease agreement with 
Dr. Larson to lease the Lewiston office and equipment valued at $10,000. At the 
time of transition between Dr. Larson and Dr. Theurer 1s practice, Dr. Theurer 
estimated Dr. Larson's assets at $173,956. Dr. Theurer paid Dr. Larson a total 
of $55,000. The purchase price represents 3 0 % of the value of the assets owned 
and operated by Dr. Larson in his practice. 
1 he total purchase price included dental equipment ai id a letter of introduc-
tion. The letter of introduction informed Dr. Larson's patients that Dr. Larson 
was leaving the area and recommended Dr. Theurer to continue with providing their 
dental care. 
T h e purchase agreement between the two doctors also contained a restrictive 
covenant that Dr. Larson would not practice general dentistry within twenty-five 
miles for period of five years. When Dr. Theurer acquired Dr. Larson's practice 
there were approximately 1300 active patients of record. Dr. Theurer estimated 
approximately 100 patients left in preference of a different dentist. Approxi-
mately seven to nine hundred have retained Dr. Theurer's services and 200 are of 
unknown status. Dr. Theurer obtained approximately 300 additional new patients. 
CM iP9> 
nrrnMUiA u v r ay e L) 
Dr. Scott L. Theurer, OMD -2- 1-082690-1 
REASONING AND CONCLUSION 
Section 35-4-7(c)(l)(C) of the Utah Employment Security Act states that if an 
employer has acquired all or substantially all of the assets of another employer 
and the other employer had discontinued operations upon the acquisition,. . . the 
benefit costs of both employers and the payrolls of both employers during the 
qualifying period shall be Jointly considered for the purpose of determining and 
establishing the acquiring parties qualifications for experience rating class-
ification. 
Dr. Theurer argues he shouldn't be considered as an accessor employer because he 
only purchased 30% of Dr. Larson's assets. The language in the act does not 
state purchase. The word "acquired" is used. Acquired is different from 
purchase. To acquire means obtain something by any means. The acquire would 
include purchasing, but isn't restricted to such. To acquire all or substantial-
ly all assets encompasses any lawful means of obtaining the assets. This would 
include purchasing, leasing, inheriting, etc. 
A preponderance of the evidence shows Dr. Theurer purchasing or leasing the 
majority of the assets of Dr. Larson's dental practice. Dr. Theurer acquired the 
majority of Dr. Larson's assets for the continuation of the dental practice. 
Dr. Theurer acquired approximately 75% of Dr. Larson's practice by either 
purchase or lease agreement; the majority of assets needed for the continuation 
of 8 dental practice. Dr. Theurer succeeding Dr. Larson is further evident by 
the buying and issuance of a letter of recommendation which allowed Dr. Theurer 
to retain the majority of Dr. Larson's patients. Had Dr. Theurer started his 
practice without Dr. Larson's clientele he would have obtained only approximately 
300 patients, which is only a fraction of the clientele he inherited with the 
acquisition of Dr. Larson's dental practice. The complete acquisition of 
Dr. Larson's dental practice is further demonstrated by the restrictive clause 
prohibiting Dr. Larson from practicing within a twenty-five mile radius for five 
years. Dr. Theurer acquired substantially all the assets of Dr. Larson's dental 
practice. As such, the benefit costs and payrolls from Dr. Larson's practice 
should be used in determining Dr. Theurer's contribution experience rate. 
DECISION 
The decision review representative's decision dated March 11, 1985 holding 
Dr. Theurer as a successor to Dr. Larson pursuant to Section 35-4-7(c)(l)(C) of 
the Utah Employment Security Act is affirmed. 
Kenneth 
Administrative Law <ft6ge 
DEPARTMENT OF EMPLOYMENT SECURITY 
This decision will become final unless with ten days from June 19, 1985, 
further written appeal is made to the Board of Review (P. 0. Box 11600, Salt Lake 
City, Utah 84147) setting forth grounds upon which the appeal is made. 
jl 
ce: Kevin E. Kane, Daines & Kane 
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lw Exhibit No. 2 is the decision of the Decision Review Representative dated 
March 1 1th l a n r holdinq Or, Theurer as the successor employer. 
Exhibit No. 3 is a notice of appeal filed by Dt % Theurer §s Counsel, 
Kevin Kane, 
I'm going to receive those ii ito the record then as Exhibits 1 through * 
subject to comment or objections. 
•'
 lhis I liriif:1! IIJ i, Theurer, 11 v uu II raise your right hand. 
kill II ll! S l t k H I .'• I '/. 
Would you please state jin » name an . ^ -**u *u~ employe a 
record. 
loyer Okay. Scot! I Theurer, DMD. 
.e Thank _. ., f Injor M-"~ M * 
ige 
,e Okay. I'd f i r s t l ike to have the exhibi t , th is sheet which we w i l l 
identi fy for purpose of examination today, Exhibit 4. And Mr. Theur
 w 
Dr. Theurer, le t me have you identify what Exhibit 4 is , 
)loyer III i I '.I ' i I Hi -issds I" Steven \ I f t in iV* dental practice. 
ie And did you prepare th is l i s iwlriJy* , ||1 > ' 
ing same? 
)loyer Yes.. 
le Cou Id you go t l n oi igh and indicate what each _. _.._ figures represent 
some detail for us. 
Okay. I he f i r s t T igure represents - $52,750 represent . lental equipment 
and supplies that I actually purchased from Stever * >• *- * — of l^M 
ne Okay. Tha1 IY1',J,,>||: \\\ i \\ \\ purchase p n r n , i ^.
 v„c u „ . v - .hat you 
acquired. 
ployer /""Right. Okay, the second figure of $66,000 represents an estimate of Dr. 
Larsen's - of the value of his building which at the time I occupied, 
which we occupied and we - and I currently have leased fr om him 
- 2 -
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Kane So, he's the owner of the building you are now occupying. 
Employer Right. 
Kane And where did that estimate figure come from? 
Employer That was from Dr. Keith Archibald who's in the same plaza, professional 
plaza; and he discussed the value of the property because he was going 
to purchase a - a building that was in this plaza. 
Kane Did he have conversation then with Dr. Larsen? 
Employer (Inaudible reply) 
Kane And then you used this figure, $66,000, after admission from Dr. Larsen 
as to what he believed the value of the building. 
Employer Yes, I believe that that's what he would, were I to purchase i t from, 
purchase the building from him, I think that's what he would ask for i t . 
Kane Okay. What's the third figure, $10,000, represent? 
Employer That represents some equipment that was in the satellite office in Lewis-
ton, Utah, on a value of $10,000; and that value was declared by Dr. 
Larsen in a lease which he - lease agreement with me, and, well -
Kane Okay. Do you have a lease agreement, a written lease agreement with Mr. -
Dr. Larsen, regarding the building and the Lewiston equipment you have 
listed? 
Employer Yes, that's correct. 
Kane Okay. And what - what about the 4,000? 
Employer That's for equipment that I am aware of that isn't in the office that Dr. 
Larsen did not sell to me which he kept in his personal possession and 
is used now in his practice. 
Kane And the $41,206. 
Employer Yes. 
Kane What figure is that? 
Employer That would be his Accounts Receivable, to the best of my knowledge, on 
April 1st, 1984, which he - which he retained at the time of my purchas-
ing some of his assets. And he continues to collect those through a 
local address. 
- 3 
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(oyer !!!\. the assets which he sold to me were approximately $52 f00Q f . J O O ; 
ai id the total assets of the practice were $173 9000. 
i Oka,]f And when you say approximately 52 or 53, were there some other mon-
ies*" that yot i paid Dr I arsen over and above the $52,750? 
I oyer Yes Yes M ] 1:1 ne total purchase was 55,000 even 
loyer Uli, that included a letter of introduction. 
i Yes, i •*• • -- Auction for? •• 
loyer To, uh, \ei nis patients K M U W trial ne was leaving the area and that he 
had made arrangements for their care should they desire it to be trans -
mi ml i, to come and visit me, that someone would still be inn the location 
b it • to take care of the in i leeds if they desired 
e . I Il  in vyas there ai ly agreement that Din Il am se i won i Id not set v* " ni>e 
patients should the y choose not to seek y oun sei \ ices? 
loyer Yes, At the time of signing oui 1 it st agreement, included 
restrictive covenant on Dt I ar sen (inaudible) 
e ' . Q ir I that restrictive covenant restricted h im from doing \ (hat? 
loyer It restricted him from the practice of general dentistry within 25 o 
of the location of the office, but it did not restrict him from the 
speciality practice in orthodontics, 
i e ill ilii i" I ill i i i in ii»in i l iii11 in in mi Ill ill111, i1!'! i i i l in I; n u t *. iifiip riif t h a t ci»:i oqmph-
iloyer 
• -rvice those patients outside of that geographical area? 
And there was no obligation on Dr. Larsen's par It, i , ::: :• y ::l iiii § 111: :: j • :: i mir 
agreement, that he not service those patients -
>loyer That's co» i ect. 
ie - outside what? 
>loyer I f i t " las on it sin 
- 6 -
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Employer That's true. 
Kane If - if you were to put down a percentage of the assets that you believed 
you assumed from the prior operator, what would that percentage rate be? 
Employer Thirty percent. 
Kane Okay. And that percentage rate is based on the information that we re-
viewed in Exhibit 4. Is that correct? 
Employer Yes. 
Kane Okay. Did you continue employing any of the employees that - that Dr. 
Larsen had employed during his practice? 
Employer I, uh - after the - after he had stopped practicing, I hired back for 
the period of a few months, two of his employees. 
Kane Okay. When you first opened for business, how many different employees 
did you have working for you? 
Employer Two. 
Kane On the initial day? 
Employer Yes. 
Kane Okay. And how long did you maintain employment of those two? 
Employer One employee stayed only a month. That was Dr. Larsen1s sister and she 
worked there only part-time. And I rehired one of his dental assistants 
as a full-time dental assistant. She was a part-time dental assistant, 
and I hired her full-time. She was gone two and a half weeks after. 
Kane Okay. (Inaudible) 
When you purchased the assets from Dr. Larsen, was there any agreement, 
requirement on your part, that you employ - continue to employ any of 
the employees? 
(No audible response) 
You did that on your own? 
Employer Yes. 
9 -
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e How many customers d id Di Larsen have? •". • • 
oyer in „ i i -
At the time you purchased the assets? 
c At the time that. I purchased - uh, the portion of assets Ihal III in! I 
did he had f uhf approximately 5,600 patients reconis - patients of 
record, 
e H< ,,n iiany of • active? 
oyer Uh, if active 
probably l f000 
ie Out of that i,uuu, now v 
acquired the assets? 
oyer A hundred. 
je "I ou mentioned that you were unaware of the termination of a pat t1c< ilai 
employee. Do yon i remember who that employee was? 
loye? Yes, Carol Er ickson. Now I filed with the State to obtain a record. 
I understood that I could find out her employment history or whatever 
date she was termifiated, And I have never, have not, have not followed 
up on it 
je To your know ledge 
charges? 
I oyer Mc: • 
je Do you know the circumstances c f I iei termination? 
loyer Uhf I think i t was a situat ion where she was not a b l e , because ul (jt*»T 
sonal circumstances, was not able to perform her duties in the o f f i c e 
as in eceptionist. • • :-
ge • Il! • i< I i t was won kii ig as receptionist? • • -: 
loyer Yes. 
ge • -Was she discharged on d i cil si ie quit? 
0035 
Employer I don't know. I think she was discharged. That's - and that's only 
from other employees. But I've never spoken to Dr. Larsen on the mat-
ter or with the employee. 
Judge Did you ever see any notices sent to you after you acquired the assets 
concerning any benefit charges for that individual? 
Employer No. 
Judge Did you ever receive any documents stating that you could file for re-
quest of - of charges? 
Employer No. 
Judge Okay. There should have been some documents but apparently the Department 
has not checked on those. Okay. 
I believe I've asked the questions I had. Any further -
Kane Let me just follow up -
With regard to approximately 1,000 employees, did you say -
Employer Patients - that's a lot of employees. (Laughter) 
Kane - patients, didn't you say, who were active patients of Dr. Larsen when 
you purchased the assets, do you have knowledge of about how many of 
those have not come to visit you? Let me clarify that. You testified 
that you know of about a hundred who have gone to other dentists. 
Employer Right. 
Kane How many of the 900 left have come in to you to date? 
Employer I would say approximately 700. 
Kane So there may be another 200 that you don't know what their feelings are 
about with regard to who they consider to be their dentist. 
How many new patients have you obtained? 
Employer I would guess that we've probably picked up 300, that we have 300 pa-
tients who were not patients (inaudible). 
Kane That's a l l . 
Judge Okay. Is there any comment or exceptions to the documents other than 
what has already been stated concerning Exhibit No. 1? 
- 13 -
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Rev iew Decision 
85-C-36 
This decision is issued pursuant to an appeal i ued by the employer 
on February 4» 1985 which contested the unemployment insurance contribution rate 
which was assigned for the calendar year 1985-
jlie e mp| 0y e r intends that he did i 10 t acquire1 an existing dental 
practice'but in fact .started a new one. He states in Lis letter of appeal that 
he did not acquire the predecessor's building, employees or business, but only 
some dental equipment and patient records. 
Section 35-4-7(c)(l)(C) of the Utah Employment Security Act (pages ZZ & 
23) provides that if an employer has acquired substantially all the assets of 
of another employer and the other employer had discontinued operations upon the 
acquisition, the benefit costs and payrolls of both employers shall be con 
sidered in determining the acquiring party's rate. 
The appe 1 lant has acquired substantially all ui m u assets necessary to 
operate the predecessor's dental practice and the predecessor has discontinued 
his operations. The appellant has acknowledged the fact that he acquired the 
business from another operation on a status report dated August 13, 1984 (see 
item #15). 
The- contribution rate for 1985 was computed correctly and properly 
assigned. This decision becomes final in ten days unless a written appeal h 
filed setting forth the grounds for appeal. 
Peter Dieti 
Decision Revir 
Date M« ' k"il i*'«.Jj|ii«fcfr 
•»»""'-i J 
